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Special points of 
interest: 
 
GENERALLY, THERE ARE NO PROC-

ESSES IN PLACE TO ENSURE THAT 
THE LEGAL  INFORMATION AVAIL-

ABLE ONLINE, INCLUDING MATE-

RIAL  PUBLISHED BY STATE AND 
FEDERAL   GOVERNMENTS, IS OFFI-

CIAL  OR AUTHENTIC—ALTHOUGH 
THE FEDERAL  GOVERNMENT IS 
MAKING SIGNIFICANT PROGRESS IN 
THIS AREA. 

THIS SUMMER, LIBRARIANS FROM  
OUR L IBRARY AND L IBRARIES 
ACROSS THE COUNTRY LOBBIED 
FOR LEGISLATION MANDATING 
THAT GOVERNMENT AGENCIES 
TAKE STEPS TO ENSURE THAT THE 
LEGAL  INFORMATION THEY POST 
ONLINE FOR PUBLIC USE IS OFFI-

CIAL  AND AUTHENTIC. 
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replacement 72 hours after a 
late notice or 48 hours after 
an item recall, your case will 
be put before the death panel 
borrowing privileges will be 
permanently revoked.  

Finally, I shall address the 
policy for our esteemed fac-
ulty.  

Since faculty members are 
allowed to check out ma-
terials for extended peri-
ods of time, we have im-
plemented a policy, which 
will necessitate faculty 
cooperation, with the goal 
of getting unused materi-
als off of the bookshelves 
in faculty members’  of-
fices, and back into circu-
lation. At the end of every 
school year, we will send 
each professor a list of all 
items checked out to him 

or her (we will also start send-
ing interim reminders). We 
ask that each faculty member 
review his or her list, return 
all unneeded materials, and 
renew all materials that he or 
she desires to keep.  

Faculty members will kindly 
agree to have their borrowing 
pr i v i l eges suspended 
(temporarily of course) if they 
have either 10 items already 
checked out, or if they have 
had an item for more than 2 
years until they have com-
plied with the process out-
lined in the faculty circulation 
policy, which can be found at 
http://www.law.udmercy.edu/
lawlibrary/circulation.html.  

We hope you all have found 
this information helpful, and 
that you will always find the 
book that you need on the 
shelf whenever you want it! 
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 � �
they are even issued, and the 
fact that no one on the library 
staff was willing to attempt to 
pass through the event hori-
zon to retrieve them, we have 
decided that it is in every-
one’s best interest to do away 
with library cards entirely.  If 
you are already in our circula-
tion system a valid picture 
I.D. will now be required 
to check out materials from 
us.** *  To those of you 
who are not in our system 
(if you are a second or third 
year student you should be 
ashamed of yourself), you 
will need to obtain confir-
mation from the registrar 
that you are a registered 
student at UDM. 

* * *Please note that unless 
you are Henry Winkler, an 
autographed Glamour Shot 
does not qualify as a valid 
picture I.D. 

Also, we have extended the 
amount of time you will be 
allowed to check out circulat-
ing items to 98 days (14 
weeks/roughly one full se-
mester). You are allowed to 
check out a maximum of 6 
circulating items. 

The changes in our policy 
have been enacted to make 
your library experience more 
convenient. Moreover, we 
decided to maintain our pol-
icy of not charging late fees 
(because we love you). There 
are several things, however, 
that will result in having your 
library borrowing privileges 
revoked:  

1. If you have an item on 
record that is overdue by 

more than a week. 

2. If you have multiple over-
due items. 

3. Failure to return a recalled 
item. 

4. Failure to present an item 
to the circulation desk 
when attempting to renew 
it for a second time. 

If you have any questions, 
please refer to the full policy at 
http://www.law.udmercy.edu/
lawl ibrary/ci rculation.html , 
and despite what you may have 
seen posted in the blogosphere, 
you will not find the words 
“death panel”  anywhere in the 
revised policy. 

Also, we are pleased to an-
nounce that we have extended 
limited borrowing privileges to 
alumni who are in good stand-
ing with the library (alumni 
who have returned all bor-
rowed items before graduation)
…hooray! As I stated earlier, 
borrowing privileges are lim-
ited, so you will only be able to 
check out two non-reserve 
items for a four-week period 
and can renew them once for 
two week period. If you fail to 
return any item or pay for a 
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THE BOOKS CURRENTLY 

DESIGNATED AS MISSING 

FROM THE LIBRARY’S 

COLLECTION WILL COST 

APPROXIMATELY  

$9,384.55.  TO REPLACE.   

 

OVERDUE BOOKS THAT 

HAVE BEEN OVERDUE 

FOR AT LEAST 3 1/2 YEARS 

WILL COST THE LIBRARY 

AROUND $6,738 TO 

REPLACE. 

 

RETRIEVING BOOKS OUT 

OF THE VORTEX—

PRICELESS.  

  



Over the past year or so, a 

financial crisis spread from 
the housing and banking sec-

tors through the larger market 

destroying the faith of many 

conservative scholars and 
business persons in the con-

cept of a rational free market.  

But not the faith of Richard 

Posner, judge on the Seventh 

Circuit, University of Chicago 
law and economics professor, 

and prolific writer — on pos-

sibly everything.   

According to Posner, the cur-

rent financial crisis has quite 

rightly forced free market 

ideologues to question their 
almost religious belief in an 

efficient market, but has not 

in any way demonstrated mar-

ket irrationality.  Financiers 

were not blinded by their ava-
rice and mortgagees were 

neither naïve nor dishonest.  

Posner argues that in the 

months and years leading up 

to the market meltdown, indi-
vidual economic actors from 

board rooms to family living 

rooms made monetary deci-

sions grounded in rational self
-interest. 

Knowing, as we now do, that 

the rapid growth in housing 
was a bubble, many decisions 

made by banks and other fi-

nancial institutions appear 

unsound.  But Posner reminds 

us that no one can know for 

certain that he or she is in a 
bubble until it bursts.  Corpo-

rate officers with foresight, 

those who believed that the 

high housing prices in the 
2000s represented a bubble, 

could not have reasonably 

pulled back from market ex-

posure and the associated 

profits.  The officers would 
have faced angry shareholders 

at best, and possibly lost their 

jobs.  It is rational, therefore, 

for corporate officers to act in 
a manner that maximizes their 

companies’  profits — in fact, 

they are obliged to do so on 

behalf of their shareholders 

—even if they know they are 
taking a big chance.  At least, 

this is true according to Pos-

ner. 

In the modern economy, to 

make money, one must accept 

risk.  And more risk typically 

results in greater profits.  As 

Posner notes, flirting with 
bankruptcy is not like risking 

nuclear war.  Bankruptcy hap-

pens to companies and indi-

viduals every day without the 
world coming to an end.  

Moreover, the risk of any 

company going bankrupt is 

usually quite small.  This 

small risk, combined with 
compensation policies that 

reward risk taking, make it 

rational to ignore the possibil-

ity that a non-calamitous 

event, namely bankruptcy, 
might occur, and focus on 

making money while the sun 

shines.  The unacceptable risk 

of mass bankruptcies and 
global market collapse is an 

externality not readily ac-

counted for by any individual 

business, nor should it be ac-

cording to Posner.  Contrarian 
to the core, when others argue 

that greed is rampant on Wall 

Street, Posner questions 

whether greed is even a mean-
ingful term.  Posner believes 

highly competitive and pro-

ductive companies are desir-

able, and, indeed, should be 

fostered. 

The real problem, in Posner’s 

view, is collective irrationality.  

Collectively irrational behav-
ior led directly to the current 

depression—and Posner 

makes it clear that he believes 

we are in a depression, not a 

recession.  Because collective 
irrationality can only be reined 

in by action taken on a large 

scale, Posner asserts that it 

was the government’s job to 
prevent corporate risk taking 

from increasing to the point 

that it threatened overall mar-

ket stability.  A job the gov-

ernment failed to perform. 

Despite heavy borrowing in 

the early 2000s, the Federal  

Richard Posner, A Failure of Capitalism: The Crisis of ‘08 and the Descent into Depression (2009) 
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Continued on Page 5 under 
“ Making Hay” . 

Making Hay: why greed is rational, and why failing to regulate it 
is not. 



Legend Requirements in Private Placement Memorandums  
Is a legend required when the securities are exempt under a state limited offering exemption or 
Rule 506?  About this Chart... 

Jur isdiction
Is a legend required when the secur ities 

are exempt under  a state limited 
offer ing exemption or Rule 506? 

Comment CCH ¶ 

Alaska 

Alaska Stat. (“ Alaska Secur ities Act of 1959” ), 
ar t. 5, § 45.55.900 [¶8134]. [ 
 
 
[Text omitted for  Newsletter ] 
 

  

¶ 8134,  
 
¶ 8448, ¶ 
8448A, ¶ 8449, ¶ 
8449A, ¶ 
8449B, ¶ 
8449G, ¶ 
8449L, ¶ 
8449S, ¶ 
8449U, ¶ 
8449W, ¶ 8559,  
 
¶ 8449C, ¶ 8570 

Delaware 

Limited offerings: Del. Code Ann. (“ Delaware 
Secur ities Act” ), tit. 6, ch. 73, § 7309 [¶ 15,109]. 
Sec. 7309 (b)(9) Offers to no more than 25 
nonexcluded persons in 12 consecutive 
months; no specific legend requirements.  
 
Rule 506 offerings: Del. Code Ann. 
(“ Delaware Secur ities Act” ), tit. 6, ch. 73, § 
7309A (b) [¶ 15,109A] and Delaware Rules and 
Regulations, pt. D, § 406 [¶15,506]. No specific 
legend requirements. 
 

  
¶ 15,109,  
 
15,109A, 15,506 

Georgia 

Limited offerings: Ga. Code Ann. (“ Georgia 
Secur ities Act of 1973” ), tit. 10, ch. 5, § 10-5-9 
[¶18,109]. Exempt transactions (13) Any 
transaction involving the issuance or sale 
of securities of an issuer by or on behalf of 
the issuer or an affiliate of the issuer if all 
of the following conditions are met:  
 
[Text omitted for  Newsletter ] 

  

¶ 
18,109, ¶18,512, 
 
¶18,444 

Maryland 

Limited offering exemption: Md. Regs. Code, 
tit. 02, subtit. 02, ch. 04, r . .10 [¶30,436]. 
MLOE [Maryland limited offer ing 
exemption] --Generally applicable 
conditions. [Note: This exemption does 
not apply to either  Rule 505 or  506 
offer ings] A. General Requirements. (1) 

  

¶ 30,172, ¶ 
30,436, ¶ 
30,437, ¶ 
30,438, ¶ 
30,595Q,  
 
¶ 30,539 
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For those of you who have not tried CCH, it 
is a superb resource for researching business 
law issues.  The CCH database provides 
subject specific access to laws, regulations, 
and other primary materials on a wide range 
of topics, including: 

·  antitrust, 

·  the Federal Food and Drug Administra-
tion, 

·  environmental compliance,  

·  securities law, and 

·  the Uniform Commercial Code.   

Additionally, CCH provides users with cita-
tors for tax, estate planning, and government 
contracts.   

CCH also provides access to legal news,  
practice materials, and treatises (the RICO 
Business Disputes Guide for example).  
These tools are helpful for gaining a solid 
understanding of a complex subject 
quickly—something you will be called upon 
to do in internships and in practice.   

A truly unique feature of the CCH Law & 
Business database is its customizable juris-
dictional charts.  This feature allows users to 
select a legal issue, or set of issues, and a 
jurisdiction, or several, and compile a chart 
that compares the law in the selected juris-
diction(s) as it relates to the selected issue
(s) . 

For example, under practice tools there is a 
tab for state securities law.  Under this tab 
there is a second tab called “Compare Juris-
dictions” , or “Blue Sky Smart Chart.”   This 
chart allows you to select issues such as: 

·  Decisions Involving Exempt Securities 
(Including Rule 506) ,  

·  Investment Adviser Representative Reg-
istration Requirements, and  

·  Small Company Offering Registration 
Program and Form U-7 . 

Next, the tool allows users to select jurisdic-
tions, and, voila, a chart (edited so it will fit 
this page) that makes Blue Sky research 

a breeze (...maybe not a breeze, you still have to double check the information 
yourself, but it is much easier).  The chart provides you with statutory citations, 
and the numbers under the header CCH are hyperlinked to legal commentary.  

Also, CCH has implemented a new research platform called Intelliconnect.  This 
allows users to explore the entire CCH library with a single search.  To start us-
ing Intelliconnect, you will have to register; it asks for your university email ad-
dress.  Currently, registering will not allow you to set personal research options, 
or sign up for emails on issues of interest, but we’ re working on this issue with 
CCH  — so stay tuned. 

A unique feature of CCH is its customizable jur isdictional compar ison char ts. 
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Posner argues convincingly that the govern-

ment should have exercised more oversight 
over banks and financial institutions.  It should 

not have countenanced unlimited easy credit.  

And, most importantly, it should not have al-

lowed investment houses to compete directly 
against banks. 

Using clear language, well suited for readers 

without a strong financial background, Posner 
lays out why risky business practices increase 

profits, and why banks, in particular, were 

forced to accept increased levels of risk be-

cause of the government’s deregulatory poli-

cies.  Before deregulation, banks relied on de-
posit capital, and focused on making short-term 

(and relatively safe) loans to turn a profit.  But 

the deregulation of the financial sector and the 

resulting increased competition for deposit 
capital from money markets and so forth, 

forced banks to borrow capital and move into 

riskier long-term lending in order to cover their 

increased capital costs, and make a profit.  In-

creased long-term lending also increased 
banks’  exposure to the housing industry 

(complex financial instruments, such as mort-

gage backed securities compounded the expo-

sure problem by making it more difficult for 

banks to assess accurately the risk associated 
with the exposure).  As a result, when housing 

fell, the banks followed. 

According to Posner, a reorganization of the 
financial sector must occur, or a new regulatory 

system must be put into place.  Unfortunately, 

Posner does not expend much serious effort on 

constructing a possible regulatory model for the 
future.  And his hemming and hawing over the 

value that might be attributed to an unregulated 

economy, along with dire predictions about 

what will happen if the government acts prema-

turely in the chapter titled The Way Forward, 
drains strength and conviction from Posner’s  

Reserve maintained exceptionally low interest 

rates.  Without questioning its past successes or 
contemplating alternative scenarios, the Federal 

Reserve turned a blind eye towards the potential 

housing bubble, and assumed it could, as it had in 

the past, such as after the dot com bust, cushion 
minor recessions by merely dropping interest 

rates. 

This attitude encouraged even more borrowing.  
And easy credit led to increased investment in 

housing.  Because housing supplies increase 

slowly, increased investment in housing increased 

home prices precipitously, beyond the homes’  

actual values.  When overbuilding finally caused 
the housing supply to exceed demand — well, we 

know what happened. 

Low interest rates also encouraged deficit style 
spending, and caused people to favor riskier in-

vestments, high priced stocks for example, over 

less profitable, but far safer, certificates of de-

posit.  Low interest rates also led to a greater de-
mand for credit, which financial institutions met 

by borrowing short and lending long, a risky, 

albeit lucrative, practice.  Individuals and finan-

cial institutions alike took chances throughout the 

2000s, chances that resulted in highly leveraged 
positions for both groups. 

The increased lending stimulated by abnormally 

low interest rates also increased current or present 
consumption and production.  Because the Fed-

eral Reserve did not effectively raise interest rates 

during the 2000s, thus failing to reign in spend-

ing, a consumer based economy developed that 

provided the perfect medium for a spiraling eco-
nomic collapse once it became clear that the U.S. 

financial sector lacked liquidity adequate to sup-

port its current levels of lending in the face of a 

collapsing housing industry. 

This scenario played out catastrophically, how-

ever, because of the government’s concomitant 

deregulatory policies.  In A Failure of Capitalism, 

9� � � �A�
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Continued on Page 7 under 
“ Making Hay”  
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A Li t t l e Known 
f act .  
 
Many of  you may 
have not i ced t he 
r el at i ve absence of  
anyt hi ng r esembl i ng 
r ecycl i ng 
r ecept acl es on 
campus.  
   

I t  i s not  as bad 
as i t  l ooks.  

 
UDM has cont r act ed 
i t s t r ash ser v i ce 
t o Capi t al  Wast e & 
Recycl i ng.   Thi s 
company t akes t he 
school ’ s  t r ash t o 
i t s f aci l i t y ,  
separ at es out  
ever yt hi ng 
r ecycl abl e f or  
r esal e,  and t hen 
sel l s t he non-
r ecycl abl e r es i due 
t o a company t hat  
uses t he wast e t o 
gener at e st eam,  
whi ch ,  i n t ur n,  
cr eat es el ect r i c i t y 
f or  Det r oi t  
Edi son .   See 
ht t p: / /
www. capi t al wast eusa
. com/ r ecycl i ng. ht m.   
� �

For our 1Ls, and those of you who missed the 
March 2009 newsletter (shame on you again), 
here are a few eye-opening statistics that we 
hope you will keep in mind each time you hit 
print. 
 
·  200,000 sheets of copier paper equals 400 

reams of  paper.  See http: //
www.conservatree.com/learn/EnviroIssues/
TreeStats.shtml. 

·  400 reams equal one ton of paper.  Id. 
·  Manufacturing just ten reams eats up 

about .6% of a standard sized tree, which 
means we sacrifice about twenty-four trees 
to produce each ton of paper we use.  Id. 

 
These figures are significant.  During an average 
week at the library (no major papers due and no 
exams) UDM-Law students print around 30,000 
pages (not including Lexis or Westlaw printing)
—and this number increases significantly during 
certain periods throughout the semester.  To put 
it another way, UDM-Law students collectively 
print about 420,000 sheets of paper each semes-
ter—over two tons of paper or more than forty-
eight trees. 
 
More disturbing is that many patrons discard 
whatever they have printed directly into recy-
cling receptacles located conveniently next to 
the printers.  In an average week this amounts to 
around 3,000 pages printed and immediately 
recycled (42,000 sheets or almost a �  ton a se-
mester).  And many more pages are discarded 
directly into trash cans located near the library  
printers.  Items printed and immediately trashed 
(never read and not recycled) include inter alia 
all 105 pages of Part 229 of the CFR, the attor-
ney code of ethics in its entirety, and a complete 
collection of  former Mayor Kwame Kilpatrick’s 
text messages—about 1000 pages (what were 
they thinking?!). 
 
We all know that trees are good for us.  Trees 
help generate oxygen.  See USDA Forest Service 
Pamphlet #R1-92-100.  They help maintain 
healthy ground water supplies.  Id.  Trees store 
carbon and draw pollutants out of the air offset-
ting emissions from automobiles and other fossil
-fuel based technologies.  Bosworth, et al.   

Back by popular  demand…. 
 

Save a Tree*  

Climate Change and the Nation’s Forests: Chal-
lenges and Opportunities. 106 Journal of Forestry 
214 (2006).   
 
We also know that wasteful printing is expensive 
in dollars and in environmental resources.  Print-
ing responsibly is a worthy goal.  So... 
 
When viewing a large document, use your mouse 
to highlight specific sections of the document that 
are relevant to your work and pr int out the se-
lected text only (the person who printed the attor-
ney code of ethics out in its entirety was probably 
interested in only one or two sections of the 
code). 
 
When 
printing 
from the 
internet, 
use 
pr int 
pre-
view—it 
is an op-
tion on 
your 
computer 
for a rea-
son.  Often an internet document that appears to 
be a page or two is actually a twenty or eighty 
page monster. 
 
For PowerPoint presentations, use the print option 
that places 
multiple 
slides on a 
page.  To do 
so, go first to 
publish, then 
to create 
handouts.  In 
create hand-
outs, select 
option one or 
two.   

Continued on Page 8 under “ Save a Tree.”  
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message.  But it is still noteworthy that a free 

market libertarian and Chicago school economist 
is willing to take the position openly that some 

sort of regulation is required. 

The failure of the financial system shocked the 
economy.  The abrupt credit contraction and its 

effect on production and consumption have made 

serious deflation a concern to this day.  And 

again, surprisingly, Posner does not take the con-
servative economist party line.  Instead, Posner 

asserts that deflation cannot be avoided simply by 

keeping the supply of money up.  The supply of 

money is impacted by banks’  willingness to lend 

and individuals’  willingness to borrow.  If banks 
will not, or, due to tightened restrictions on lend-

ing, cannot lend, or if people will not borrow, the 

money supply will decrease despite anything the 

Federal Reserve might do. 

According to Posner, the solution to the current 

economic failure will necessarily involve  a 

(qualified) Keynesian response.  He even favors 
(to a degree) bailing out banks and automakers, 

although he speculates about how these actions  

 As many of you already know, 
and others of you soon will, 
hornbooks (on reserve at circula-
tion) are lifesavers for students 
struggling to learn legal con-
cepts for core classes.  What you 
may not know is why these 
books are called hornbooks.   

The term actually goes back 
almost 600 years—hornbooks 
originated in England in 1450.  
See Richard J. Peltz, Pieces of 
Pico: Saving Intellectual Free-
dom in the Public School Li-
brary, 2005 BYU Educ. & L. J. 
103, 112 (2005).  Originally, the 
term hornbook referred to oak 
paddles that had pasted on them 
the alphabet, basic arithmetic 
problems, or possibly the Lord’s 

Prayer.  Id.  These paddles 
were then covered with a 
transparent layer of horn to 
protect the primer from chil-
dren’s grubby hands.  Id.   

So, hornbooks are legal prim-
ers for law students learning 
the ABCs of their chosen 
profession.  Old standbys 
include: 

·  CONSTITUTIONAL LAW 
by Nowak and Rotunda, 

·  TORTS by Prosser, and  

·  McCormick’s EVIDENCE.  

By reading sections of a 
hornbook, you may be able to 
tease out the holding of a 
seminal case that has con-

founded you, before you are 
called upon to explain the case 
in class.  Hornbooks can also 
help you understand how a par-
ticular legal concept fits into a 
larger area of law.  The books 
describe how doctrines, rules, 
and such evolved over time, 
such as the evolution of sub-
stantive due process  from the 
Slaughter-House cases to 
Lochner v. New York to Nebbia 
v. New York to the law as it 
stands today.  

Other study aids available in the 
library are exams from past 
years (some have answers, oth-
ers do not), flash cards, and 
BarBri videos (remember to 
reserve a viewing room).  Take 
your pick, and… 

Happy Studying! 
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may be costly to the economy — it would 

have been helpful if he had chosen to explain 

in specific terms just how these cash transfers 
will cause long-term economic damage.  More 

surprising yet, Posner also argues for more 

government spending. 

Because private spending has fallen, produc-

tion is in decline, which impacts, among other 

things, employment.  Posner explains that the 

only way to boost production, and the econ-
omy as a whole, is to replace private spending 

with government spending.  But Posner quali-

fies himself by arguing that the government 

should make up the actual difference between 

private pre-depression spending and post-
depression spending only.  Moreover, the gov-

ernment should constrain itself to programs 

that are unlikely to morph into long-term pro-

grams or new entitlements—infrastructure 

repair ranks high on his list of appropriate 
areas for government involvement.  To get a 

general sense about the scope of Posner’s pre-

scription, the government has not engaged in  

Continued on Page 8 under 
“ Making Hay”  
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Think.  Ask yourself whether you are really 
going to read thirty-two journal articles on iden-
tity theft before printing more than a single arti-
cle.  If you are really that interested, printing 
thirty-two articles is fine.  But if you read one or  
two articles and move on, then printing thirty-
two articles is a misuse of library and environ-
mental resources. 
 
From time to time, we all print a document in 
error, but take some time and be mindful of your 
actions, and their consequences. 
 
It’s an easy way to help save a tree! 

 
*This article was 
shamelessly sto-

len from our 
March 2009 

newsletter, and 
recycled, with a 
few tweaks, for 

your ongoing 
edification about 
the importance of 
conserving paper 

in your library and everywhere else. 
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spending on the recommended level to date, 

despite the large numbers being tossed around 

in the news. 

Whether Posner is right remains to be seen.  

Whether the government is even capable of 

performing the balancing act prescribed in A 
Failure of Capitalism also remains an open 

question.  Either way, Posner’s explanation of 

the complexities of the economic recession, or 

depression as Posner himself prefers, is lucid 
and engaging.  And his willingness to search 

out explanations and solutions to the current 

crisis in a nonpartisan manner is refreshing, and 

a welcome surprise.  It is even possible that A 

Failure of Capitalism may help to move eco-
nomic debate from last decade’s simplistic 

mantra of lower taxes and less regulation to-

wards a more nuanced and productive discus-

sion about how to solve the very real problems 

we now face. 
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